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TRIBAL COURT
OF THE
LITTLE TRAVERSE BAY BANDS OF CDAWA INDIANS

JAMES T. DECKROW,
Plaintiff, Case No. C-006-0398

V.
Decision After Hearing
LITTLE TRAVERSE BAY BANDS
OF ODAWA INDIANS,
Defendant.

OPINION OF THE COURT

This matter came before the Tribal Court for a Hearing on the merits of the Complaint
and Answer on March 27, 1999, The Court has had the opportunity to carefully listen to the
taped record of the Hearing and duly consider the evidence and argument presented by the
parties. |

Tribal member Plaintiff asks the Court to declare the -advisory election conducted by the
Tribe to receive input from tribal members on the Indian Judgment Fund distribution proposal
invalid. He argues that the ballot language is so ambiguous as to deprive him of his right to cast
an informed vote. Additionally, he complains that the ballot only contains one distribution
proposal. Plaintiff argues that tribal members were lead to believe that they would have the
opportunity to select from at least two proposals. He argues that elections must provide two
choices, as an election provides at least two candidates for a single office.

Defendant argues that there is no legal authonity for the Court to disallow the results of an
election that is merely advisory. Additionally, Defendant argues that there are no legal grounds

for the relief requested because the advisory election was not required by law, either federal or
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tribal, and that there was no showing by Plaintiff that any tribal laws were violated.

Early on in the present action, this Court denied Defendant’s Motion To Dismiss this
action because it appeared to the Court that confusion might exist regarding how questions that
tribal members had about the election/distribution plan could be answered and by whom. In the
Court’s written ruling on the Motion the Court said “... only full fact-finding will provide the
Court the opportunity to determine whether the questions of the Plaintiff were procedural,
substantive, or both; distinguish between the types, and determine what actions each of the
parties took to ask and answer Plaintiff’s questions.” The Court distinguished between
procedural questions about the election process that should only be answered by the Election
Board and substantive questions about the distribution plan that can only be answered by the
Tribal Council. The potential for confusion that the Court saw, at first blush, was the general
written instruction that any questions should be referred to the Election Board, There was no
distinction for the two very different kinds of questions.

The potential for confusion identified by the Court due to the apparent failure in the
written instruction by the Election Board to distinguish between procedural, or election process,
questions aﬁd substantive, or distribution proposal, questions did not materialize in the instant
matter. Instead, the claimed ambiguities by Plaintiff are all substantive, or distribution proposal,
questions. There was no evidence presented by the Plaintiff that there was confusion about to
whom questions could be directed.

The Court agrees with Defendant’s argument that there is no legal basis for the Court to
declare the advisory election invalid. Nothing in the Tribal Constitution, tribal statutes or federal

law provides the legal authority or grounds for the Court to grant the relief requested. Therefore,
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in order for the Plaintiffs to prevail in the instant matter the Court must determine that equity, or

fairness, compel it to exercise its inherent authority to ensure fairness. Equity reliefis

discretionary, and extraordinary. Thus, the Court has carefully considered the facts, as shown at

the Hearing, in their totality and in the appropriate context.

The Court has reached the following conclusions in its consideration of whether fairness

requires the Court to grant the extraordinary relief requested:

)

There has been no showing by Plaintiff that the claimed ambiguities caused
widespread confusion or created a vast misunderstanding among tribal voters as to
effectively deprive them of their right to make fully-informed votes. Plaintiff and
his tribal member wife were alone in their argument to the Court that the language
was ambiguous. No other tribal membgrs testified that they were confused or
could not get answers to questions they might have had about the distribution .
proposal. Defendant did testify that “hundreds” of questions were asked and
answered by tribal officials regarding the distribution plan. Defendant offered the
testimony as evidence that the mechanism employed by tribal officials to have
questions asked and answefed worked. The Tribél Chairman téstiﬁed in detail
about the mechanism, how it worked and what kinds of questions that were asked.
Plaintiff’s spin on this testimony is that it is evidence of ambiguity. The Court is
far from convinced that the fact that there were questions about the distribution
proposal necessarily means that it was ambiguous. Defendant testified in great
detail about the “extraordinary effort” that went into soliciting feedback and input

from tribal members in the development of distribution proposals; development of
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(2)

numerous draft pr(;posals, including a review of their “understandability”; the
conduct of a tribal membership meeting to discuss and consider various
distribution proposals and ideas; and the preparation of the ballot language by the
Tribal Council, including again a review of “understandability”. All of that
evidence demonstrates the effort that the Tribal Council and the tribal staff put into
answering questions and presenting an understandable proposal to the membership
for their input. In the context of all the effort, does an assessment of fairness lead
the Court to the conclusion that it should declare the election invalid because
Plaintiff had questions? The Court would expect that the election results would be
much more mixed than there were if there was widespread misunderstanding about
the distribution proposal. The vote, in fact, was 1108 in favor and only 117
opposed.

There was no 'showing by the Pl-aintiﬁ' that he sought to ask questions that he had
about the distribution plan prior to the filing of this legal action. It was, however,
pointed out to the Court that a settlement meeting was scheduled after this action
was filed but did not occur. On the other hand, Defeﬁdant presented evidence of
ample opportunity for tribal members to raise concerns, issues and questions.

Plaintiff apparently did not take advantage of any of those numerous opportunities.

~ Plaintiff argues that he is well within his legal rights to go ahead and file this action

without having made any real attempt to have his questions answered beforehand.
Principles of equity jurisdiction require that those who would invoke equity

powers of a court must have acted reasonably and fairly themselves. Is it
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€)

4)

reasonable for one not to take advantage of the numerous opportunities provided
to participate, ask questions and provide feedback and to then later complain in the
Court that he has questions. The Court thinks not. Additionally, the equity
powers of the Court should only be invoked when not to do so would result
fundamental unfairness. That is not the case here because of opportunities that
were available to Plaintiff to have his questions answered.

The Court agrees with Defendant’s assertion in closing argument that Plaintiff’s
Complaint is nothing more than a series of questions; questions that were
answered during the hearing by Defendant; and which could have been asked and
answered prior to the election.

Plaintiff complains that he was deprived of any real choice because the advisory

. pallot presented only one distribution plan instead of two. Defendant testified how

a tribal member presented at the tribal membership meeting an alternative proposal
that combined the essential elements of the two competing desires of tribal
members for distribution. The Court recognizes that Plaintiff did indeed have an
election choice. He could vote yes or vote no. Referendum questions are

commonly asked just that way and do provide a choice for voters.
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FOR ALL OF THE FOREGOING, Plaintiff’s request for relief is hereby DENIED.

o | A Michael Petoskey
eI RN Tribal Judge

—

Es

DATED
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LITTLE TRAVERSE BAY BANDS Motion To Dismiss
OF ODAWA INDIANS,
Defendant.

RULING ON DEFENDANT’S MOTION TO DISMISS

This xoatter comes before the Tribal Court on remand from the Tribal Appellate Court.
The Tribal Court cntcred an Order of Dismissal in this matter on May 27, 1998 after Plaintiff
failed to appear st the Hearing on Defendant’s Motion Foc Summary Dispositian held that day.
Plaintff appealed the dismissal and it was overturned by the Appellate Court on October 22,
1998. The sccond time the matter was scheduled for a hearing on Defendant’s Motlon For

Swmmary Dlsposmon on Dwember 11 1998 lennff did appear.

Defendants raise several affismative defenses in their Arswer to Plaintiff's Cnmphmt
Those defenses are that:
()  the claims of the Plaintiff arc barred by his failuse to exhaust the administrative
remedies provided by tribal election ordinances,
(2)  the claims are barrad by the sovereign hnmunity of the Defendant;
(3)  the Court Ircks furisdiction over Flain i s clafos;
@) e Coust hecks jorisdiction over tie Deférdant; and

(5}t Plaintiff has failed to state a cleit upon whick refief cax be granted.
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The Court will eddress these defenses one-by-one:

(1) Plaintiff’s failure to exhaust administrative remedies - Defendant argues that
Plaintiff is barred from seeking relief from the Court because he failed to seck the relief
provided by the tribal election ordinances. The reasons for the requirement of
administrative exhaustion as a condition precedent to access to the courts are well-
established in fhe laws of other jurisdictions. This Court should at least consider those
underpinnings. The primary underpinning is that deference ought to be given to these
particular bodies because they have focused, limited responsibilities. ‘Through that limited
focus it has devclopéd e;:pertise by its specializaﬁon. Tlns specialization creates
competence and cﬁidmcieaingmmt. The cotrts should not be put into the position

of “second-guessing” each and every administrative decision or action. That kind of

* micro-management is not conducive to the development of administrative body capacity to

realize their potential to serve the community. If there is a problem or complaint with a
pmﬁwlar body or its actions, that body ought to have the first opportunity to address any
concerns raised. If the administrative body cannot resolve the— concern then, anci_onl); -
then, should the matter be pursued elsewhere.

It appears to the Court that confusion existed about how tribal members could get
answers to questions they might have had about the election. Not ail questions are created
equal. They simply are not all the same. For example, some questions about tribal
elections are procedural questions, i.e. about the election process itself or how the election

is conducted, while other questions may be about the substance or content of the ballot-

choices. It ig very important to distinguish between what is procedural and what is
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substantive. This distinction is critical in tribel election matters because only the Rlection,
Board car answer procedursl election questions wiile, on the other hand, only the Tribel,
Council can angwer questions about the content of a ballot proposal like the oge present in
a referendum. The Blection Board Is delegated sole responsibility to conduot tribal
elections. The delegation is made to insulate the election process from political influences.
Only the Election Board can snswer questions about the process, On the other hand, the
Tt Coeored Beeg cxrmupieve providenee over the pofiifeat’ alfftirs of e Thbe, Only iar
body can answer the substantive, content-related political questions that arise in a
referemitum Thuw the-distietdnr ivedlical! Efectdve reffread’ aud® sdtitess ofgoestions
require an understanding and implementation of the distinction.

It is said that hindsight is 20/20. Well, maybe sometimes, but taking advantage of
opportaniites terimprove and! fires tanee govermment* stouitl e giver every considbration
based! myere “fessums leprmed!” avd! e priveiple off comimmous mprovement.  Tiierefine,
this Court respectfully suggests that it might be helpfisl to adopt this distinction and
incevpueratsit v fivare elbetibny aod tedt-documents; wikernr aod' wiere approprite:

In the instant matter, only full fact-finding will provide the Court the opportunity
{0 determine whether the questions ofthe Plaintiff were procedural, subst-anﬁvc, or both;
distinguish between the types; and determine what actions each of the parties took to ask
and answer Plaintiffs questions,

This mstter cannot be dismissed for failure to exhaust administrative
remedies because of the apparent lack of clarity of how election questions showld be

presented and who could answer them.
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(2) The claims are barred by sovereign immunity - Defendant argues that it is immune
from suit because it is a federally-recognized Indian tribe. Indian tribes enjoy sovereign
immunity under federal law unless the immunity has been expressly waived by the U.S,
Congress or by the trihe ftself. The resuwe that must be addressed by courts is whether
thereherlleen arexpresy waiver-eittter iy -Congresy ortte Thibke:

Sovereign imrmaity is an English-law doctrine that “the king can do no wrong.”
One cammot sme e King: Tt v dorctriite crome to- iy coartey withh the adoption of,
Englisih Jhw-wﬁi&lbgﬁ'iﬁmxﬂkﬁbn*fﬁrﬂbd&vdbpmaﬁoﬁkw'ih'ﬁiﬁn}m'ﬁ?ﬁifed’ Stures.
A ncvwmmnmyfw& mm&hpﬁwémwmfﬁnﬁgmhwe‘mnmﬁﬁm Eact
with thefr erve pofitical structure and' tribal Jaw.  Since that ¢adier time, many non-Nafive
governments bave waived thelr immunity in various areas to provide redress for
govermmant meypifrenve avd! wromgdtnig:  Rezsons: -t various waivers ragit b

generailize! to sy tat e peopitoffe represuntrdve dbmocracy reailze b “ e Ring ™

can do wrong and does make mistakes. After all, government is a human institution and

-the mmdm “fo err is human” is undisputed. Fundameutal fairness requires that there be
an epperttity Brredtess; surelliir everyone's Sook: Fbwever-omr tite-otiter-Hzmd, ‘
governmental immurity ensures that no one can “Break the bank™ by a bank-breaking

. awsard! affpeithd asvers: Nl onee wants (o see ttte government-Banitropted! It scems
rezsurdure o wxpes Yo fodi Counch'to’iodk dt tnese vafious consiilerafions and
develop well-reasoncd positions on immunity as it relates to this tribal community. Aﬁe_r
gll, ¥iw e not England W de give @ ot of ip-service to tivy for e Indian communities
are diferen tae hose off dbnmdiver soviity: We poimt owr tthar our-jisditial’ and' legal
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systernm s ot e mirorciinages of tloser of bt society. Fiflatis thuly the case,
wityrsiouitiitithd govenmment adbpt e Auglte American coneepy of sovereign immunity?
Rather, why shouldn™t tribal soveregign immunity mirror tribal culture? It is difficult to
imagive dher ar oo tiined! anciéne Bl dberiie firs dliv titie's needs. Toportantly, the
Cowrtt resogiresy et ittewer pulley questibng are polltitm questions tHar can onty Be
addiessed by the Pritbes poliifcal’ body:  Thoy, tie Coury respecifiilly suggests tat Thbal
Coureill dixlly deliberate-orr iese s, ratiher i relying:orr e Prbal Courc 1o simply
dismisy everything based upon srguments of soverelgn fTunwity.

ARTICLE VIIF of the Trthe's Enterim Comsitadion emfided “Bit' of Righes™
expressiyvprovitbstttmemtersiave . . . dherigirrrpeititon for-action-or-ifle-retifess.
of grétwanees . . . " Tifiiidiesopremethw ol Tibie because tite THiba' Constiturion iy
the supremesliw: [ttt proptbs” expressiomor fitdéigatiom ol power toitie
government. The right to petition for action or redress would be rendered meaningless if
soversipe immanty s deenved to b 2 bar. B e provivia & nreanngless, wity tle
exprovsnmafie g Wiy totter? Tleexprovior mustitave o purpose; odterwise iffer
language would not be included. Thus, the Court construes the cited constitutional
pravisiom oo express waiver o sovereiipr fmmanity By il Trilve: Whedter vt “Bil
of Rights” provision of the ¥nterim Tribal Constitution is construed a reservation of the
pover iin e peuple or & waiver of iromanity-By- tiese wiio draffed ity provisivns is ot
signiffomnt irite purposer of dbuitling it istmt meiver: sl ar express waiver:

For all of the foregoing, sovereign immunity is not a bar to this action,
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[ PETIS PRI ]

(3)  The Court lacks jurisdiction over Plaintiff's claims - Defendant argues that the
Coartt e e anttority 1o fear e cikinns raized’ by -tle Filbbil. Hbwever, the LTBHE
Tribal Court Statute, enacted December 17, 1995, which establishes the Tribal Judiciery
givesit jurtsdierton over-cllrits Hite tHlar of Pl THar Stmtute creates . . . a court of
gemaredljarisdiinting’™ StenSeottomII[A)! Assuct; die-Churr'tjimsdictonis oot Hnited”
to Reaniig-any-cevtiain Ridbrofcazes-or-conttoversies:  THe Court'iy empowered'to Bear
“ . dfcasesarmainy ., " (Bold' adibed’ S emplesiz} wwxter oibal lew or based upon the
Tribetrinflerentjbribdieron:  Thus; titerCtnrt Has e autoriy to Hear tHis mater:

4y - Ma’@m#hﬁ'jmmﬁ'tﬂﬂmwdh‘ﬁqﬁmﬂmﬁ IReiEndto arguey thiat e Coure
has no power over it. This is the same &gument that the Tribe is immune from suit. That
argomenttiiedifvased Uy te-Ciurrtatiover THe-COurrifcorporattsifs Teasomigand-
ruling to e second’ afffimmtive defnye above. oy, iy afimnive deftase s,

(5) Plintiffius fonied it stataclloin onrwiich rellefcor Be granred - Dheftadinr

Plaintif™s claim is that the batlot language was “ambiguons” and “confusing’ thexekry
depriniprihimafitteopportumiyio-castarriniinmed votks THe Chrntifcopores it
reasoing 2ad ruffivg o thre third avef furth affirative detbse above. T, tiis

affirmative defense fails,
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FOR AL OF TR FOREEOTS, i Boworaiiit Churttrejecty sl of tike
Defendant’s arguments and denies the Defendant’s Motion to Dismiss. This Court will

schedule this matter for & hearing on the merits.

'2/'22 f q9

DATED Michael Petosgkey
Chief Tudge
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